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A Brief Survey of Federal Jurisdiction 
And Procedure-—Part V 


By JOHN W. BEVERIDGE 








When the petition is presented 
at least ten copies of the record 
as printed in the lower court to- 
gether with the proceedings and 
opinion in that court must be fur- 
nished. If the petition is granted 
twenty additional printed copies 
must be supplied at once. As a 

tter of economy it is suggested 
that it is perhaps wise to have the 
thirty requireq copies made at the 
rst printing. 

Notice of the filing of the peti- 

together with a copy of the 
petition, printed record, and sup- 
porting brief must be served on 
nsel for the respondent within 
ten days after the filing. Proof of 
service or acknowledgment of ser- 

e must be filed with the clerk.115 

The respondent is allowed twen- 
ty days after notice within which 

file forty printed copies of an 
opposing brief. If the date for fil- 

g a brief in opposition falls in 
he summer recess, the brief may 

filed within forty days after 
service of the notice, but this 
enlargement shall not exteng the 
time to a later date than Septem- 
r 10th.116 
Upon the expiration of the per- 
for filing the respondent's 
rief, or upon an express waiver 

f the right to file, or the actual 





ing of such brief in a shorter | 


time, the petition, record and 
riefs shall be distributed by the 
lerk to the Court for its consid- 
ation.117 

When the petition granted 
clerk enters an order and 
iails notice of the granting of the 
rder to the court below and coun- 
sel of record. The order directs 
that the certified transcript of the 
record on file in the Supreme 
Court be treated as though sent 
ip in response to a formal writ. 
\ formal writ is not issued unless 
specially directed.118 

Petitioner must file forty copies 
f a printed brief at least three 
weeks before the case is called for 
hearing; and respondent must file 
forty copies of his printed brief 
t least one week before the case 
s called.119 

A review on writ of certiorari 
will not be granted where there is 
2 plain and adequate remedy by 
appeal.120 It is not a matter of 
‘ight, but of sound judicial discre- 
tion, and will be granted only 
where there are special and im- 
portant reasons therefor. The fol- 
lowing, while neither controlling 
nor fully measuring the Supreme 
Court’s discretion, indicate the 
character of reasons which will be 


is 


the 





115 Rule 37, Section 3. . 

116 Rule 38, Section (3) (a) 

117 Rule 38, Section 4. 

118 Rule 43. 

119 See Rules 26 and 27 for arrange- 
ment and contents of briefs. 
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considered by the court: where a 
state court has decideq a Fed 

question of substance not thereto- 
fore determined by the Supreifie 
Court, or has decided it in a way 
probably not in accord with ap- 
plicable decisions of the Supreme 
Court; where a circuit court of 
appeals has rendered a decision in 
conflict with the decision of an- 
other circuit court of appeals on 
the same matter: or has decided 
an important question of local law 
in a way probably in conflict with 
applicable local decisions; or has 
decideg an important question of 
general law in a way probably un- 
tenable or in conflict with the 
weight of authority; or has decid- 
ed an important question of Fed- 
eral law which has not been, but 
should be, settled by the Supreme 
Court; or has so far departed from 
the accepteq and usual course of 

(Continued on page 4 col. 4) 





Dick, 202 U. 8. 132 
(1906). Turner v. United States, 14 F. 
(2d) 360 (C. C. A. 8th, 1926). Ameri- 
can Construction Co. v. Jacksonville 
Riilway, 148 U. 8. 372 (1892). 


Digests Of 
Recent Opinions 


SPECIFIC PERFORMANCE— 
Agreement to Will Property— 
Refusal of Court to Probate Will 
as Res Adjudicata.— 


120 Whitney v 





United States District Court, Dis- 
trict of New Jersey. 

Neeley v. Broad Street Bank. 

March 9, 1936. 

On motion to dismiss bill for spe- 
cific performance. Denied. 

Heine & Lairg (M. Casewell Heine 
and Albert G. Avery). for plain- 
tiff 

Quinn, Parsons & Doremus, 
defendant 

Fake, D. J. 

Plaintiff asks specific perform- 
ance of an agreement to will cer- 
tain property to plaintiff. The bill 
alleges that decedent agreed she 
would make plaintiff her residuary 
legatee and devisee after certain 
provisions to friends and servants, 
and would make plaintiff her ex- 
ecutor, and would forthwith con- 
vey to plaintiff her Sea Bright 
property known as “Bagdad”. 
Shortly after she did deed him 
“Bagdad” and executed a will in 
conformity with her agreement 
and delivered it to him for safe- 
keeping. About seven years later, 
according to the bill, plaintiff re- 
conveyed “Bagdad” but merely to 
clear up a cloud on the title. 

Upon decedent’s death, her will 
could not be found. Plaintiff sought 
to probate a carbon copy in the 
Prerogative Court of New Jersey, 
and it was there held (In re Cal- 
ef's will, 109 N. J. E. 181, 156 A. 
475 aff'd 111 N. J. E. 355 162,A. 
579) that testatrix had destroped 
the will animo revocandi. 

Defendants seek a dismissal on 
the grounds the state court’s de- 
cision was res adjudicata; that 


for 


plaintiff was put to an election, 
3) and, having sought probate in the 
3| state court, he was barred from 
remedy here; that the provision 
that bequests would first be made 
to friends and servants made the 


United States 
Supreme Court 


ABSTRACTS OF DECISIONS 


DEPRIVATION OF DUE PRO- 
CESS—Conviction obtained by 
Extorted ‘Confessions. 
Petitioners were accused of 

murder, Confessions were extort- 

ed, from one by hanging him from 

a tree limb and by whippings, 

from the others by severe beatings. 

The following day, two sheriffs, ac- 

companied by eight other witnes- 

ses came to jail to hear the “volun- 
tary” confessions of the prisoners. 

One still had on his neck the 

marks of the rope; another had 

been so severely strapped he could 
not sit down. The following day, 

April 3, the grand jury was or- 

dered reassembled, and it did re- 

assemble April 4 ang brought in 
an indictment on that day. Late 
that afternoon, the prisoners were 
araigned and counsel assigned, and 

the case was set for trial at 9 A. 

M. the next day. 

Trial was opened April 5, con- 
cluded the following day, defen- 
dants convicted and death sentences 
imposed. During the state’s case 
the deputy sheriff who had in- 
stigated the tortures and was act- 
ing as court deputy was called as 
a witness. He admitted the beat- 
ings. 

On the state’s case, the confes- 
sion was objected to, but admitted 
in evidence. Thereafter, on de- 
fendant’s case, testimony of the 
beatings was brought out, but no 
motion to exclude the confessions 
was made. Except for the confes- 
sions there was not sufficient evi- 
dence to go to the jury. 

Applications having been made 
to the State Courts, the Supreme 
Court granted certiorari. The 
state contends that immunity from 
self-incrimination is not an essen- 
tial part of due process, and that 
failure of the trial court to exclude 
the confessions, in the absence of 
a motion for their exclusion, was 
not error. If it was, the state con- 
tended, it was mere error, and not 
such deprivation of due process 
as would warrant the interference 
of this court. 

Held: Although it has been 
held that immunity from compul- 
sory self-incrimination is not an 
essential part of due process, the 
compulsion to which those cases 
refer “is that of the processes of 
justice by which the acused may 
be calleg as a witness and required 
to testify. Compulsion by torture 
to extort a confession is a differ- 
ent matter.” 

The state is free to regulate the 
procedure of its courts in accord- 
ance with its own conceptions of 
policy, unless it offends some fun- 
damental principle of justice. “It 
would be difficult to conceive of 
methods more revolting to the 
sense of justice than those taken 
to procure the confessions of these 
petitioners, and the use of the 
confessions thus obtained as the 
basis for conviction and sentence 
was a clear denial of due process.” 

The failure of counsel to move 
for exclusion of the confessions is’ 
of no moment, where, as here, the 
conviction and sentence were void 
for want of the essential elements 
of due process. 

(Brown v. Mississippi, decided 
February 17, 1936, 80 L. Ed. 479). 





(Continued on page 3 col. 1) 





(This is the third in a series 
of articles by Saul Tischler, on 
Changes in the Law of Crimes 
and Criminal Procedure in New 
Jersey.) 








The safeguards provideg in our 
criminal procedure for the protec- 
tion of the innocent and the pre- 
vention of imprisonment without 
“due process of law”, written into 
our law to make forever impossible 
the recurrence of the evils that 
made necessary the enactment of 
such safeguards, have more often 
been utilized by the guilty to fore- 
stall conviction. But it was better 
for society that the guilty should 
fing escape with the oars of the 
innocent while the flow of crime 
was not great for what the refu- 
gee acquires his descendants 
should not quickly surrender. It is 
significant to note that when 
criminal law and procedure no 
longer could cope with crime, it 
was the people who effectively de- 
manded of their rulers that the 
law be changed even though it 
meant the surrender of some an- 
cient safeguards. 





Proposed Sdatdatedl 
Of Interest To 
Lawyers 


ASSEMBLY 193. Amends Non 
Resident Motorist Act to permit 
service of Rrocess upon non resi- 
dents by serving Commissioner of 
Motor Vehicles in actions brought 
by non residents. 

ASSEMBLY 200. 
Personal Income Tax. 

ASSEMBLY 212. Forbids Certi- 
fieqg Public Accountants, Ac- 
countants or Auditors to engage in 


Establishes 


or 


business under a false or fictitious 
name. 

ASSEMBLY 217. Permits offic- 
ers of corporation or association 
to be examined before trial. (See 
editorial 58 N. J. L. J. 268). 

ASSEMBLY 219. Fixes fee of 
$3.00 for recording mortgages to 
building and loan associations. 

ASSEMBLY 223. Permits exec- 
utors, administrators, etc. to in- 
vest in mortgages on lands, title 
to which secured by tax sale fore- 
closure at interest 3% to 6%. 

ASSEMBLY 234. Mortgage Mor- 
atorium-—Forbids foreclosure for 
principal defaults and for non pay- 
ment of taxes and municipal liens. 

ASSEMBLY 248. Fixes stand- 
ards for newspapers for publica- 
tion of legal notices to be printed 
in English, publisheq continuously 
for one year and have second class 
mailing permit. 

ASSEMBLY 264. Establishes 
County District Courts, abolishes 
District Courts not in conformity 
with act. 

ASSEMBLY 265. Provides that 
County District Court Judges shall 
preside in Juvenile and Domestic 
Relations Court. 
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|Recent Changes in Criminal Procedure 


In New J ersey 


By SAUL TISCHLER 








OPENING BY DEFENDANT 

Chapter 288 of the Laws of 1985 
(FP. L. 1935 p. 919) provides that 
in all criminal cases there shall be 
an opening on behalf of the defend- . 
ant outlining the qefenses immed- 
iately after the opening by the 
state. The failure so to do shall 
bar a later opening and the trial 
judge and prosecutor may com- 
ment to the jury on the failure of 
the defendant or his counsel to 
open. 

At common law, in England, a 
person accused of a felony was not 
entitleq to assistance of counsel 
except as to legal questions pro- 
pounded by himself. In trials of 
misdemeanors, there was the right 
to assistance of counsel. 1 Cooley 
Const. Lim. (8th Ed.) 698. This 
rule never prevailed in this coun- 
try for in all criminal cases an ac- 
cused was entitled to assistance of 
counsel. The New Jersey Constitu- 
tion, Art. I Sec. 8, provides “that 
in all criminal prosecutions the ac- 
cuseq shall have the assistance of 
counsel for his defense.” However 
this right may be waived, State v. 
Raney, 63 N. J. L. 363, 43 A 677, 
but the denial thereof, if demand- 
ed, will constitute a deprivation of 
life without due process of law, 
which is forbidden by the 14th 
Amendment to the United States 
Constitution. Powell v. Alabama, 
287 U. S. 45, 77 L. Ed. 158. (This 
case contains an excellent histori- 
cal account of this right.) The ags- 
sistance of counsel includes* the 
right to address the jury. 2 R. C. 
L. 405. 

It was the former practice for 
the prosecutor to open after a jury 
was impaneled and sworn, after 
which he put in the state’s case, 
anq when the prosecutor had call- 
ed all his witnesses and the 
state had rested, the defendant or 
his counsel, before the examina- 
tion of defense witnesses, was en- 
titled to address the jury and out- 
line what the defendant intended 
to prove in his defense, State v. 
Zellers 7 N. J. L. 220, 227, 236; 1 
Archibold Crim. Proc. *168; 1 Chit- 
ty Cr. L. 525, 623; 16 Corpus Juris 
891. If is within the discretion of 
the court to limit the time of an 
opening unless it amounts to a 
denial of the assistance of counsel. 
Sullivan v. State 46 N. J. L. 446, 
aff'd 47 N. J. L. 151; 2 Ann. Cas. 
35. The opening could be waived 
by the defendant, 2 R. C. L. 409, 
though it has been helq that if the 
court compelled the defendant’s 
counsel to open, in absence of prej- 
udice, it would not be reversible 
error. Pumphrey v. State 84 Neb. 
636, 122 N. W. 19: ef. State /'v. 
King 50 Wash. 312, 16 Ann. Cas. 
322; 2 Bishop Crim. Proc. *773 et 
seq. The opening address should be 
a, short resume of the evidence in- 
tended to be. offered and should 
not be argumentative, 2 R. C. L. 
410, nor set forth any law. State 
v. Zellers 7 N. J. L. 220. The im- 
portance of a proper opening is well 
expressed in 1 Brickwood, Sack- 
ett on Instruction, Sec. 73, where- 
in it is stated— 

“Too much importance cannot be 
attached to the making of the op- 
ening statement. In fact it is of so 
much importance to inform the 

(Continued on page 2 col. 1) 
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agreement too vague to be specif- 
wally enforced; that the agreement 
w make plaintiff executor could 
not be specifically performed, and, 
therefore, the whole agreement 
could not be decreed by the court, 
and that there was an adequate 
remedy at law in a suit for dam- 
ages. 
rield: Before specific perform- 
es can be decreed, it must ap- 
pear that the contract is certain, 
r its terms capable of definite as- 
But the will which 
executed, giving 
gifts to friends and servants, can 
be used to furnish the certainty 
does not appear upon the 
of the bill. Such evidence is 
issible if it appears that the 
was executed in conformity 
with the agreement since it then 
rms part of the evidence of the 
greement. 


ane 


ertainment. 
was actually 


which 
face 


perm 
pe 


Although the court cannot de- 
cree performance of the agreement 
to appoint plaintiff executor, 

when it appears that the unen- 
forceable part of an agreement is 
ft slight consequence and has no 
earing upon the main objects of 

agreement, equity will permit 

t to be weighed against full per- 

the other side and 

as here, conclude that it is 

t sufficient to deprive the court 
irisdiction.” 


rmance on 


he complaint sets up more than 
mere agreement to make a will 
r the breach of which it might 
considered there is an adequate 
remedy at law in a damage suit. 
bill alleges that in reliance 
pon the existence of the will, 
plaintiff performed services and 
mveyed “Bagdad” to decedent. 
The action in the state court is 
res adjudicata of the instant 
ntroversy. It would be prema- 
re to seek specific performance 
2 contract to will unless it were 
first definitely established that no 
| existed. 
Motion denied. 


BUILDING & LOAN ASSOCIA- 


The 





rIONS — Liquidation — Adminis- 

tration By Banking Commission- | 

er—Federal 
iiteg States District Court 
trict of New Jersey 

nolq v. Withers. 

March 7, 1936, 

On motion to dismiss bill. Granted 

vicholas A. Tomasulo (John War- 
ren), for complainant. 

iis J. Cohen (Merritt Lane) and 

Cox & Wallburg, by Rudolph H. | 

Heydt, for defendants 

rman, D. J. 

The bill filed by a building and 
shareholder voluminously 
lleges that the New Jersey Com- 
missioner of Banking and Insur- 

ce has improperly administered 

> affairs of a building and loan 
association which he took over be- 
ause he or his agents paid exces- 
sive appraisal, counsel and repair 
harges, and gave a monopoly to 
one broker of insurance and man- 
agement work; and because he 
permitted a recapture of undivided 
dividends in such fashion that a 
disaproportionate charge was made 
against installment shares, and in- 
ome shares were exempted from 
such loss. 

Held: Comity requires that a 
federal court ordinarily refrain 
from interference with State ad- 
ministration of corporate assets. 
Pennsylvania v. Williams, 294 U. 
S. 176; Gordon v. Washington, 295 
U. 8. 30. 

The affidavits on file do not dis- 
close illegality or corruption so as 
to bring the case within the ex- 


Court Interference. | 
Dis- 


loan 





| Locke Cotton Mills Co., 


paid for imsurance, repairs, man- 
agement, legal services, and the 
like were illegal, in that they vio- 
lateg the pertinent statute, which 
provides: 

“* * * and the compensation of 
the special assistant deputy com- 
missioner, counsel and other em- 
ployees and assistants, and all ex- 
penses of administration and liq- 
uidation, shall be fixed by the com- 


missioner, subject to the approval | 


of the Court of Chancery on not- 
ice to such assocation, and shall 





upon the certificate of the com-| 


missioner be paid out of the funds 
of such association in the hands 


of the commissioner.” P. L. 1933, 
ch, 36. "7 
This procedure, cumbersome 


though it be, appears to be the law. 
However the court finds that the 
failure to comply has been an over- 
sight rather than an intentional 
malf@asance such as will sustain 
the bill. 

Complainant's contention that 
the manner in which losses were 
charged was illegal, has been dis- 
poseg of adversely to him in New- 


ark etc. Association v. Zukerberg, 


115 N. J. E. 579. 
Bill dismissed. 





CHATTEL MORTGAGES — In- 
mediate Recording—Affidavit of 
True Consideration — Affidavit 
By Secretary-Treasurer. 

In Chancery of New Jersey. 

Locke Cotton Mills Co. v. Plasket 

March 5, 1936. 

On bill to foreclose chattel mort- 
gage. Dismissed. 

Waddington & Mathews for com- 


plainant. 

Bleakly, Stockwell & Burling for 
defendant Burlington County 
Trust Co. 

Davis, V. C. 


This is a contest between a chat- 
tel mortgagee anda judgment cred- 
itor whose debt arose before, al- 
though its judgment was recovered 
after, the execution and recording 
of the mortgage, 

The affidavit is: 

“State of North Carolina. 

Cabarrus County (ss) 

“C. W. Byrd on oath says: That 
Secretary and Treasurer, 
Concord, 

the mortgagee in the fore- 
mortgage named; that the 
consideration of said mort- 
gage. which is hereby made part 
hereof for the purpose of explain- 
amplifying or qualifying this 
affidavit, is as follows, viz: The 
sum of $3,700.00 which is loaned to 


he is 


N. ¢ 


going 
true 


ing, 


| the parties of the first part on ac- 


count of an existing indebtedness 
of $2622.48, and an additional cred- 
it of $1177.52, totaling in all $3700. 

Deponent further says that the 
consideration of this mortgage at 


this time is the forebearance of 
the party of the second part for 
$2622.48 which is now due and 


owing, ang to secure the party of 
the second part for its additional 
merchandise which it agrees to 
ship on credit in the sum of $1177. 
92, bringing the total indebtedness 





ond paragraph of the affidavit be 





besides lawful interest thereon 
from the eleventh day of October, 
1932.” 

The affidavit was 
“Locke Cotton Mills Company by 
C. W. Byrd, Secy. & Treas.” It was 
sworn to before a North Carolina 
notary, and a county clerk’s certif- 
icte of authority was attached. 

The mortgage was executed and 
acknowledged October 11, 1932 in 
Camden County, New Jersey, and 
mailed the same day to the mort- 
gagee in North Carolina, together 
with a note for $3700, signed by 
the mortgagors. The mortgagee re- 
ceived it October 13, and on the 
following date telegraphed the 
mortgagor’s attorney, objecting to 
the form of thenote. A new note 
was sent ang received by the 
mortgagee on the 15th. On that 
day, the affidavit was sworn to be- 
fore a notary, the certificate of 
authority obtained, and the mort- 
gagee shipped goods on that day 
to the mortgagor, in accordance 
with their arrangements. On the 
17th, the mortgage was mailed to 
Camden, and finally recorded o2 
October 21. | 

Defendant contends the mort- 
gaeg is void as to it because = 

(a) It was not recorded in time. 

(b) The affidavit does not set | 
forth the true consideration. 

(c) The affidavit does not show 
that the officer making it had au 
thority so to do. 

Held: The mortgage was not re 
corded in time. The mortgage it- 
self did not mention a note, and 
there seems no reason why the 
signature to the affidavit should 
have been held until the 15th, 
when the note was received. The 
testimony indicated that the affi- 
davit was sworr to on Saturday 
morning, October 15. There s no 
excuse for the neglect in failing 
to mail it on that day, instead of 
the 17th. 

As tothe consideration, although 
only substantial compliance is re- 
quired (American Soda Fountain 
Co. v. Stolzenbach, 75 N. J. L. 721, 
68 A. 1078) here the consideration 
is not expressed with sufficient ex- 
plicitness. The first paragraph mis- 
states the fact, since no money was 
loaned at that time, but it must 
be gathered from the testimony 
that there was an existing indebt- 
edness, and a further credit to be 
extended. The affidavit fails to 
show how the preexisting indebt- 





subscribed }3eribed in the 





edness arose. And even if the sec- 


considered sufficient to show that 
a portion of the consideration re- 
lated to future sales of merchan- | 
dise, “the mortgage canot be up-| 
held as to that specific portion of | 
consideration, 


“MORTGAGE” 
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LISSNER & GROSS 


Tel. MArket 2-4183 
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even though that | 


Atl. 491.” 
* The affidavit is sworn tg by the 
secretary “Where 
an officer of the corporation is de- 
affidavit in that ca- 
said that it is 
taken by him an officer of the 
company, and not agent, It 
is quite obvious that the secretary 
and treasurer 
while he may not be 
executive 


and treasurer. 


pacity, it must be 
as 
as an 
of a corporation, 
said to be an 


officer, is by reason of 
such office conversant with its fi 
nancial affairs, andsince the affidav- 
it herein discloses theaffiant’s offic- 
ial connection with the 
it seems to me that his affidavit, 
in legal contemplation, is the affi- 
davit of the mortgagee and should 
come within the principle set up 
in the cases of American Soda 
Fountain Company v. Stolzenbach, 


company, | 


From $5,000 to $100,000, Suitable 
plans for payment up to maturity 
f trust. Legal interest——reason- 
able initial charge. 


EASTERN FUNDING COMPANY 


1420 Walnut St. Philadelphia, Pa, 














We suggest an Exchange of 


Defaulted Bonds 
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Supra, and Lessler v. Paterson 
National Bank, 97 N. J..E. 396. 
128 Atl. 800; affirmed 99 N. J. E. 
428, 31 Atl. 923. The affidavit in 
that respect is good.” 

Bill dismissed. 

(As to last point cf. Stember v. | 
Manhattan Electric Co. 115 N. J 
L. 360, 58 N. J. L. J. 279, Pincus |} 


v. A. S. Dying Co. 99 N. J. E. 160. | 


Ed.) 


PROPOSED 
LEGISLATION 


(Continued from Page 


| 
| 
| 
| 
| 
| 
| 


j 


| 


SENATE 195. Amends Hotel 
Lien Act. (P. L. 1907 p. 428) to per 
mit hotels or inns, etc., to summarily | 
eject guests without notice, unless | 
rooms are engaged other than} 
weekly or daily basis, then three | 
days notice; provides also method | 
of sale. 

SENATE 196. Amends Crimes 
Act, Sec. 159 (2 C. S. 1793) to in- 
sert “obtain possession of by false 


statements, 
mises,” 
SENATE 202. Provides that sec- 
ond offenders shall, in addition to 
sentence, serve commutation time 
earned and allowed, if at liberty. 


representation or pro 


Stocks Bonds 


Margin Accounts Carried on 
Conservative Terms 
. . 
Finch ,Wilson & Co. 
Members New York Stock Exchangs 
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Delay In Workmen’s 
Compensation Bureau 


The delay incident to the 
of a case in the Workmen's Com- 
pensation Department is a serious 
problem that cries out for early 
solution, A young Newark lawyer, 
unfamiliar with the procedure,, re- 
cently told us, very ruefully, that, 
to be 


reached, he finally got on with his 


after wailing six weeks 


his case at 2 p. m., and the mat- 
ter was partly tried. It was then 
carried for two weeks. On the ad- 
journed date, that the 
case was seventh on the list. On 
that day again it was not reached, 
and on the third adjourned date it 
was fifth on the This was in 
Essex County. Conditions are al- 
most as bad, if not equally so, in 
the other thickly populated coun- 
ties of the state. 
The Workmen's 
Department was designed as a poor 
man’s court, to give prompt and 


he found 


list. 


Compensation 


inexpensive relief to workmen who| 
| 


were casualties of present 
machine civilization very 
great extent, it has capably ful- 


our 
To a 


filled its purpose. But the delay 
now incurred in the triai of a liti- 
gated case, the wasted time of 


parties and witnesses, which they 
can ill afford to lose, 
defeat the purpose of the Legis- 
lature in creating the bureau. Nor 
can the deputy commissioners prop- 
erly decide if they hear it 
in installments separated by two 
four, or sometimes even as much 
as eight weeks. Many of the com- 
missioners are forced t bent 
over a pad all day, taking copious 
notes, because they they 
cannot hope to remember testi- 
mony over the wide interval that 
separates two parts of a case 

The appointment of extra 
deputy commissioner for the busy 
industrial counties of the state 
would do much to relieve this con 
dition. We suggest it as one pos- 
sible solution of the problem. Some 
Solution must be found 


threaten to 


ase 


ac 


o sit 


know 


in 





TRIAL OF BERGEN COUNTY 
CRIMINAL CASES SUSPENDED 

Judge Wallace Leyden has sus- 
pended trial of criminal cases for 
this week and next to clean up his 
Orphans’ Court calendar. 

On March 26, he will impose 
sentences and begin completing 
his criminal work for the Decem- 
ber term. He will then handle civil 
cases, while Judge A Demorest 


| 
} 


trial | 








Delmar hears criminal cases. 





Voice of the Bar 
COMMENT AND CRITICISM 
INVITED 





To Editor of 
New Jersey Law Journal, 


The article in your issue of 
March 12, 1936, by Justice William 
J. Collins of the New York Su- 
preme Court, is worth the sub- 
scription price in itself. His re- 
sponse to Mr. Jacob L. Bernstein, 


is most forcefully and commend- 
ably written 

As a the 
Bar, I look for encouragement and 
inspiration, and not to the depict- 
ing, and the laying 
of pronounced emphasis upon cer- 
tain distasteful practicalities that 
happen to exist. 
The legal profession is not to 
stripped of all of its attributes 
to be compared—on an out 
out with a business 
should be consid- 
than just a means 
of earning a living. That it broad- 
intellectually is an in- 
that it offers an 
opportunity to the attorney to un- 


younger member of 


maximizing 


be 
and 
and 


enterprize. 


basis 
It 
more 


ered as 


ens one 


disputable fact; 


selfishly guide those with lesser | 


training cannot be denied. 

True, that the remunerative re- 
turn is important, for without it 
the means to carry on is lacking. 
But to allow oneself to belief that 
the primary objective is monetary 
gain effect such discolora- 
tion of attitude as to render him- 
self barren of further contribu- 
tion to the profession. 

Such men as Justice William J. 
Collins do much to give us cour- 
ae to tight on pointedly, and con- 
structively, for the betterment of 
our common purpose 

Very truly yours, 

SAMUEL J. FOOSANER. 


is to 


March 14, 1936. 

To Editor of New Jersey Law 
Journal 

Gentlemen 
The writer is in the midst of 


writing a brief on the power of the 
courts to declare a legislative act 
unconstitutional. Prior to the de- 
of Marbury vs. Madison, 
there were three such cases decid- 
ed in New Jersey. First, State v. 
Parkhurst reported in the Append- 
ix to Vol. 9 N. J. L. In the opin- 
ion of that case two earlier cases 
are referred to, namely, Holmes 
ad Walton, correctly entitled 
Holmes vy. Walton, decided by the 
Supreme Court of New Jersey in 
1779 and Taylor v. Readng, decid- 


cision 


|} which 


these two latter cases reported 
very early digests and after them 
follow the letters M. S., the mean- 


ing of which is not explained. 


the original file in the case of 
Holmes v. Walton, but there was 
wo opinion in it. I later learned 
that in 1779 a separate opinion file 
was kept. I managed to locate in 
the basement of the State House 
Annex a drawer containing old 
opinions dating back to 1780 but 
they were water soaked and char- 
red from a fire which burned the 
State House about 1850. There was 
no record of the case of Taylor v. 
Reading in the Supreme Court in- 
dices. 

It occurred to me that some of 
your subscribers may know where 
opinions in cases as early as 1779 
| may be found. I will be grateful 
| for any information you can give 
will help me locate 





opinions 


Very truly yours, 


ed by the New Jersey Supreme 
Court between 1795 and 1800. I 
| have consulted the Prudential Li- 
| brary at Newark and the State 
Library at Trenton. I do not find 


anywhere. They are referred to in 


I went to the office of the Clerk 
ot the Supreme Court and located 


AMERICAN BAR ASSOCIATION 
Junior Section 

A meeting of the Third Circuit 
of the Junior Bar Conference of 
the American Bar Association was 
held in Newark on March 14, 1936 
Burtt Harris presided. There was 
a round table discussion in the 
morning concerning the organiza- 
tion of Junior Bar units. The meet- 
ing adjourned for luncheon at the 
Down Town Club and reconvened 
in the afternoon, Arthur T. Van- 
derbilt, a member of the executive 
committee of the American Bar 
Association spoke of the work of 
the Junior Bar Conference and 
pointed out the advantages of be- 
longing. He urged the adoption of 
the Federated Bar Plan. Paul Han. 
nah, of Washington, D. C., spoke 
on the Membership Plan, and Wil- 
liam A. Roberts of Washington, 
D. C., outlined the history of the 
Junior Bar Conference and the 
effect that it was having on the 
American Bar Association. 








BERGEN COUNTY 
| United States District 


| guest of honor at the annual din- | 
|ner meeting of the Bergen County 


Bar Association Notes 


. ¢ | ne 
Court | *** 


these! Judge, Guy L. Fake will be the | Judges a booklet containing fa 


;}men and lay agencies 





At the February meeting, 


at 


| was resolved to support the pend. 
ing Lawyers’ Bill, 


In our last issue, it was an. 
nounced that Justice Donges 
would speak over station WCAM 
March 20. There has been a change 
in the program, and Hon. Frank 
E. Neutze, Common Pleas Judge 
will be the speaker. 

CAPE MAY COUNTY 

Support of the Lawyers’ Bil) 
was voted at a meeting of the Cape 
May County Bar Association h¢+ 
March 10, 1936. 








ESSEX COUNTY 
The Unathorized Practice Com- 
mittee of the Essex County Bar 
Association has forwarded to each 
of the members of the State Sen- 
ate and Assembly, the Governo 
Justices of the Supreme Court, th 
Vice Chancellors, ani 
Court 


Chancellor, 





+ 


Essex County Circuit 


simile copies of letters sent by la) 
indicatin: 


Eari J. Harrington |Bar Association, to be held April | their engaging in the unauthoriz 


Care of C. R. R. of New Jersey 
143 Liberty St. 
New York City 


Legal Lore 


CESAR’S SENTENCE 
Excerpts from the Court Min- 
utes of Monmouth County, N. J. 
Book A, Page 15 
The negro Cesar was brought to 





the bar to Receive his sentence & 


ye Clerk was ordered by ye Court 


the 

Cesar thou art found guilty by 
thy Country of those horrid crimes 
that art Laid to thy Charge— 

THEREFORE the 
ajudg that thou the saiq Cesar 
shalt return to the place from 
whence thou cameft and from 
thence to the place of "Execution 
where thy right hand shall be cutt 
off and thrown into a fire and 
; burnt before thine Eyes then thou 
| shall be hanged up by ye neck till 
[thou art Dead, Dead, Dead then 
thy body shall be cutt down and 
burnt to ashes in a fire. 

And so the Lord have Mercy on 
thy Soul. 





CESAR. 


Book Notes 


New Jersey Legislative Manual 
John P. Dullard-Josephine A. 
Fitzgerald, Trenton. $2.00 





The 1936 New Jersey Legisla- 
tive Manual has made its appear- 
ance, and, ag usual, is brimful of 
respecting 


valuable information 


the State and its various depart- 
ments and institutions. Included 
in its more than 700 pages are 
lists of State and County officials, 
census and election tables, descrip- 
tive sketches of State institutions 
and properties, about two hundred 
and fifty biographies, Governor 
Hoffman’s Annual Message, con- 
densed reports of State finances, 
synopsis of State School Laws and 
Rules of the Senate and Assembly. 
These are only a few of the many 
topics covered by the Manual. The 
| compiler of the Manual is John P. 
| Dullard, who has been doing this 
work for the past sixteen years. 





to read of his sentence as follow- | 


Court doth 


118, at the Hackensack Golf Club 
jin Oradell. 
Among the speakers who will 
| welcome Judge Fake will be 
| Chancellor Campbell and former 
|Common Pleas Judge, William M. 
| Seufert. 
The dinner committee is com- 
| posed of Frank A. Morrison, chair- 
|man; Horace F. Banta, Berthold 
Vorsanger, John Selser, Emil 
| Wulster, Charles Schmidt, Edward 
A. Rooney, Cecil Hart, Lawrence 
Garofalo an@ Walter J. McIntyre. 
Judge Fake is a member and 
former president of the Bergen 
' County Bar Association 
' The Bergen County Lawyers’ 
!'Club has adopted a resolution sup- 
| porting the Lawyers’ Bill. 


CAMDEN COUNTY 


practice of law. The Associatio: 
,advocates the passage of the pend 
ling Gebhart Bill as a curb on this 
practice . 

In a meeting filled with vitrioli 
denunciation of the Essex Count: 
Bar Association the Young Law- 
yers’' Association of Essex Coun 
ty on March 13 rejected a propos 
ed merger with the Essex Count) 
Zar Association. Francis Child 
president of the Essex County Bar 
Association, urged the merger. 

The Lawyers’ Society elected th 
following trustees: Robert Carey 
Jr., Dixon Speakman, Jerome 
C. Eisenberg, Everitt Smith, Ed 
ward Gaulkin, Ward Herbert, and 
Morris P. Akinner, 


G. 


MORRIS COUNTY 





| A regular meeting of the Cam- 
den County Bar Association will be | 
held Friday, March 20, at 3:30 p.| 
m., in Room 420 of the City- Coun- | 
ty building. 


Unanimous support of the Geb- 
hart Bill to punish unathorized 
practice of law was voted by the 
Morris County Bar Association at 
a special meeting held March 11 





Federal Jurisdiction and Procedure 


} ~ 
(Continued from page 1) 
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| judicial proceedings, or so far 
jsanctioned such a departure by a 
lower court, as to call for an ex- 
ercise of the Supreme Court’s pow- 
er of supervision.121 

The application for certiorari is, 
of course, made to the Supreme 
Court and should be addressed to 
the lower court. The rule is the 
same even though the highest state 


court declines jurisdiction in an 
opinion on the merits of the 
case.123 


The Supreme Court on certiorari 


will not consider questions not 
raised or discloseq by the record 
and which were not considered by 
the court below.124 It is only in 
exceptional cases, ang then only 
in cases from the Federal courts 
that 
passed upon below are considered 
the Court.125 The 


Court is not calleg on to consider 


questions not pressed or 


in Supreme 





121 Rule 38, Section 5. 

122 Seaboard Airline Railroad Co. v 
Horton, 176 N. C. 115, 96 S. E. 954. 

123 American Railway Express Co. v. 
Levee, 263 U. S. 19 (1923). Western Un- 
nion v. Priester, 276 U. S. 252 (1928). 

124 Ed Hines Yellow Pine Trustees v 
Martin, 268 U. 8. 458 (1925). 

U. 8. 220 (1927) 








125 Blair v. esterlein Machine Co., 275 





any question not raised by the pe- 
tition for certiorari.126 

Reprinted from the Tax Maga- 
zine with additions made by the 
author 





126 Gunning v. 


Cooley, 281 U. 8S. % 
(1930). Wester Electric Co. v. Splitdorf 
Electric Co., 264 U. S. 463 (1924). Alice 
State Bank v. Houston Pasture Co., 247 
U. 8. 240 (1918) 





INDEX TO ARTICLES 
AND NOTES IN CURRENT 
LEGAL PERIODICALS 


ATTORNEY & CLIENT: 
“Attorney’s Fees and Liens and 
Procedure Relating to Them with 
a Proposed Act’’ by Samuel Meline. 
Massachusetts Law Quarterly, Jan- 
uary 1936 
BANKRUPTCY: 
“Some Comments on Procedure 
under Section 77 B of the Bank- 
ruptey Act” by Austin V. Clifford. 


Indiana Law Journal, February 
1936. 
EVIDENCE: 


“The Procedural Effect of Res 
Ipsa Loquitur’’ by William L. Pro- 
ser. Minnesota Law Review, Feb- 
ruary 1936. 

MOTOR CARRIERS: 

“Motor Carriers Act of 1935” by 
John J. George. Cornell Law 
Quarterly, FFebruary 1936. 
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LENT 
DICALS 


ens and 
m with 
Meline. 
ly, Jan. 


of Res 
. Pro- 
r, Feb- 


35” by 


S. Supreme Court 
Amends Rule 12 





an order Was entered on March 
1936, by the Supreme Court of 


e United States amending para- 
of Rule 12 of the Rules of 


* irt. The amended rule, 

nich applies to all petitions for 

speals presented on or after July 
936, reads as follows: 

pon the presentation of a 

for the allowance of an 

ppeal to this court, from any 

to any judge or justice em- 

by law to allow it, there 

khalil be presented by the appli 

an separate typewritten state 


the 
contended 


sent particularly disclosing 


yn which it is 


-hat this courthas jurisdiction upon 





the judge- 
The 


tly (a 





estion 
] refer distin 

statutory provision believed 
sustain the jurisdiction 
statute of the State, or statute 
ty of the United States, the 

f which involved (giv- 


IS 
th 
Lise 


where 
found in 


volume and page 
statute or treaty may be 


¢ 


the ficial edition), setting it out 


tim or appropriately sum 
its pertinent provisions; 
to the date of judgment 
to be 


date upon which the ap- 


r ree sought reviewed 
pli n for appeal is presented 

statement that 

ture of the case and of the 

s of the 


case within the juris- 


shall show 


court was such as 
4 the 
relied on, in- 


il provisions 


a statement of the grounds 


which it is contended the 

s involved are substantial 

7 v. King, 260 U. S., 174 

7 77), and shall cite the cases 
¢ 


i to sustain the jurisdiction 


state 


pecify 


he appeal is from a 


he statement shall 


> 


ge in the proceedings in the 

§ first instance and in the 

ite court at which, and the 

r in which, the federal ques- 
ought to be reviewed were 

rais the method of raising them 
g.. by pleading, by request to 

3 and exceptions, by assign- 
ment of error); and the way in 
they were passed upon by 

the urt; with pertinent quota 
f specific portions of the 


s1 with 
specific reference to the places in 
ecorgd whe 


g., ruling 


n of the co 


re 1. or 


immary thereof 


re the matter ap- 


n 3 (e on exception, 


irt’'s charge and 


ption thereto, assignment of 

rT as will support the asser- 
tion that the rulings of the court 
of a nature to bring the case 
within the statutory provision be- 
i to confer jurisdiction on this 

The applicant shall append to the 
statement a copy of any Opinions 
ered upon the rendering of the 
nent or decree sought to be 
reviewed, including earlier opin- 
ms in the same case, or opinions 
m companion cases, reference to 
wh may be necessary to ascer- 
tain the grounds of the judgment 


iecree 
the appeal is from an inter- 
locutory decree of a specially con- 








Recent Changes in Criminal Procedure 
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Va.ces 4 Crime Or Makes ll preaie: 


tual it Was Wed Conimilieu;, og) 


every .4W Unal Changes punishment | 


aud inflictS @ greater punisnMent 
han Une iaw aunexed to Lie crime 
wuen COmmitted; or 4) every law 
mat aiters tne iegal rules or evi- 
uence ana receives ie€ss, or lli- 
acrenl testimony, than the law ic 


yulied at the time of the comuni: 





©iON OF tue ollense, In order lo con- 
vicl the offender.” in Lindsiey Vv 
ovuard Ol swianagers, 10: N. J. L 
vi, iol A. 294, and 1us N. J. L 
41v, ivs A J4Z, cerlain othe! 
ciasses of laws are auded as bein; 
eX pust laclo, 42S “v) 4 law which 
assuming t repguiale Civl rignts 
Nu frelmuedies Olly, lbpuses 4a pei 
aily r deprives @ person vuI 
ipue which WNhel GdOle Was law 
iul and 0) @ law which deprives a 
persun accused ol crime 1 Ss 
AW protection to which ne ~ 
bet enuitlied, Such as tne pre te 
(lon OL a tormer CONVICLION OF ac- 
yuillai, or of the prociamatlion vi 
dailnhescy a@isu every iaW 
Which in reiation to the olense o1 
its Consequences allers the situa 
tion Ot @ person to his disadvant-/} 
ag See also State v. Rowe 116] 
N, J. L. 45, 181 A. 706; Moore v 
State 43 N. J. L. 203; State v 
Donato 106 N. J. L. 397, 148 A. 


il Corpus Juris 


C. L, 
1 procedure, which is re- 


440, 
oR 


change ir 


290 et seq. Generally a4 


troactive, is not ex post facto, 
Chattield vy. Ohio 269 U. S. 167; 
State v. Donato 106 N. J. L. 397, 


148 A. 77; Ex parte Villano 102 N. 
J. E. 187, 140 A. 11; 12 Corpus 
Juris 1103; 6 R. C, L. 294. Such 


a change in procedure is objection- 


} 


able if it deprives an accused ol 
any of the substantiai rights which 
iave been vested in him at the 
time of the tense and on whk 

he was entitled to rely. Kring v 


Missouri 
162 5 


Board ot 


» : 
son V iISSLSSIppi 


590; Lindsley v. Mana- 


gers 107 N. J. L. 51, 151 A. 294, 
aff'd 108 N. J. L. 415, 158 A. 342; 
12 Corpus Juris 1101; Constitution 
and the Courts 1101. Radi 


changes in procedure, retroactive 


in operation, have been held not 
to be ex post facto. Hopt v. Utab 
110 U. S. 574; Chatfield v 


1100 et seq.; 


107 U. S. 221, 228; Gib- 


al} 


Oni ») 


269 U. S. 167; Colley Underwood | 
v. State 111 Tex. Crim. Rep. 124 
12 S. W. (2nd) 206; People v 
Qualey 210 N. Y. 202, 104 N. E 
138; see Notes 53 A. L. R. 716; 63 
A. L. R. 982 

It is respectfully submitted that 
the court in the Jones case, was in 


error in hoiding that the chang 
was ex post facto. Tne court's ac- 
tion may have been justified, how- 
ever, on the theory that the stat- 
ite was prospective in its opera- 


Freling- 


N. J. L. 


tion and not retrospective 
huysen v. Morristown 77 


193, 72 A. 2; Wittes v. Repko 107 
N. J. E. 132, 151 A. 850; Kuber 
Adm. v. Duane 58 N. J. L. J. 339; 
or, since the defendant was on trial 
the statement must also inciude @ 


n which 


has 


showing of the matters i 
it is claimed that 
abused its discretion in granting or 


the court 





Stituted District Court of the]|denying the interlocutory injunc- 
Uniteq States (Judicial Code, sec.|tion (Alabama v. United States, 
266; U. S. C., Tit. 28, sec. 380),]279 U. S., 229). 
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for and the law being 
doubts should be re- 
solved in favor of the accused. Cf. 
v. Donato 106 N, J. L. 397, 
A. 77. 


homicide, 


unsettled, all 


State 
148 
ALTERNATE JUROKS 


Chapter 287 of the Laws of 1935 


(P. L. 1935, p. 918), a supplement 
to tne Criminal Procedure Act, 
provides that any Judge of the 
court of Oyer and Terminer or 
Quarter Sessions may in his dis- 
retion, in cases wherein a trial is 
likely to be protracted, order a 


jury impaneled not to exceed four- 
All of to 


ahd any juror may be 


teen, said jurors are sit 


excused anda 


trial proceed unless the number 
less than twelve. In the event 
here are more than twelve aitler 
the charge to the jury, the clerk 
1 it urt Shall draw twelve 
hamit and n fil one drawn 
hall be loremal The twelve thus 
rawn Shall determine the issue, 
ind the remainder be discharged. 
Under the Constitution of New] 


Je y “the right to trial by jury 
shall remain inviolate’, Article 1, 
Sec. 7, and “in ali criminal pros- 
t S$ the accused Shall Dave 
the right to a speedy and public 
trial by an impartial jury”, Arti- 


S. The first 


ie i, Hec 


1776 provided ‘that the inest- 


right of trial by jury shall 
oS - J ey 


i 1 


lain confirmed, as a part of the 


law of this colony, without repeal 
forever Article XXII. By this 
constitutional provision is meant 


by a jury as at common law, 


i.e., a jury of twelve impartial men, 


State v. James 96 N. J. L. 132, 114 
A, 553, who decide the issue by a 
inanimous verdict, and in the 
presence of a judge who may in- 
truct them as to the law 


The 


been 


yrigin ol 


admirably reported by Chief 





Justice Magie in Brown State 
62 N. J. L. 666, 674, 42 A. 811, as 
follows 

“Trial by as the means of 
determining questions of fact is 


f great antiquity. Its origin, not- 





|gether with 


| condemn no innocent and absolve 
10 guilty person.” Seld Dis. (Bac 





Constitution |} 





trial by jury has| 


»| 


those days were witnesses, and 
that if there were no witnesses, 
as there could hardly be in many 
criminal cases, as murder, there 
could be no trial by jury, and, 
therefore, the ordeal was resorted 
ito in default of witnesses; * * * 

that there can be no doubt 
that trial by jury very gradually 
| superseded every other mode of 
trial Sir Edward Coke says: 


the reign of Henry II (which was 


withstanding the investigations to 
which the institution has been sub- 
jected, still rermains in obscurity 
In the ‘Mirror of Justice’ satisfac- 
ory ¢ nce turnished that in 
criminal cases in time of King 
Alfred trial by ju was trial by 
i J il [ tWwelv el who were 
orn and whose verdict was re- 
quire to b py the concurrence 
f all. It said that King Alfred 
14used forty-four justices in on 
‘ear to be punished for false judg 
ment. In the enumeration given it} 


wir 
Wilf 


he punished Cac 


Hackwy 


ause that he ju iged 
to death without the consent of 
the jurors, whereas he stood upon 
the jury of twelve men and be- 


ause three would have saved him 


against nine. Cadwine removed the 
three and put oth 
upon ch Hackwy put not him- 
self.’ ‘He punished Markes because 
judged to death 
twelve men who were not sworm.’ 
‘He punished Freburne because he 
judged Harpin to die. whereas tho 
their 


rs upon the jury, 


“ 
Will 


he During by 


jury were in doubt as to 

verdict, for in doubtful cases one 
ought rather to save than con- 
demn.’ Mirr. J., c. 5, para. 108, 


(7), (15). This treatise, 
Finlason says, though published in 
the time of Edward I., bears on its 
face traces of an origin in an earl- 
ier work of the age of Alfred, and 
that there is no doubt it embodies 
the Dom Boc of Alfred. 1 Reeve 
Hist. 24n, 37n. ‘The most ancient 
traces of trial by jury, qualified by 
an oath and consisting of twelve 
men,’ says Selden, ‘are to be found 
in the law of the King Ethelred, 
which provided that in every hun- 


« 
(3), 


dred let there be a court, then le 
twelve freemen of mature age, to- 
their foreman swear 


upon the holy relics that they will 


ed“. 6, 37. 
Mr Wilson, of the 


preme Court of the United States, 


p 
Justice Su- 


his lectures on the law, refer 
to 


ject, says that ‘to King Alfred the 


in 


ring the evidence on this sub- 


world is indebted for the unani- 
mous duodecemiral judgment.’ 2 
Wiis. Works 323, 327, 329, 349. 
Blackstone says that ‘some au- 


thors have endeavored to trace the 
original of jurors up as high as the 
Pritons themselves, the first inhab- 
jiants of but certain 
it is that they were in use among 


our island; 


colonies, * * * 
England find 
of them so early as the 
King Ethelred, and that 
not as a new invention.’ 3 Bl 
349. Mr. Sullivan speaks of the an- 
tiquity of trial by jury among the 
German and especially the proced- 


the earliest Saxon 


In we actual 
mention 
laws of 


Com. 





re in force among the Salian | 
Franks and Ripurian’ Franks, | 


tribes of Germans located on the | 
Rhine. Speaking of the 
tion of this method of trial being 
ittributed by the Engtish lawyers 
Alfred, ‘Alfred’s merit 
was rather in fixing the number 


introduc-|! 


Lo he 


Says 


and determining the qualities of 
the jurors than in the invention.’ 
Sulliv. Lect. 42, 43, 44, 274. Mr. 
Finlason, in his note to 1 Reeves 
Hist. Com. Law 474, says: ‘It is 


ertain that in Alfred’s time there 
was trial by jury in criminal cases, 
and equally certain that jurors in 


‘This trial of the fact is very an- 
was the law before the 
Litt. 155 b. Mr. 
Reeves says that it was not till 


cient and 


conquest 1 Co 





that the 
irors became general, and 


before Magna Charta) 


trial by 
hat the progress made in bring- 
ng this trial into common use was 


ttributed to a law enacted by that 


oath of twelve jurors was resorted 


king, which ordained that all ques 
tions of seisin of lang should be 
tried by a recognition of twelve | 
;} good and lawful men, sworn to | 
spea the truth. The proceeding 
vas culled per assisam and per rec- 
m, and the persons com- | 
I n it were called Seibenia.) 
tl, recognitores assisae, and | 
collectively assisa and recognito. | 
The author further says that the | 
| 


Mr. | 


| 
| 


} 





to in other those 
1 by this law, and then| 


instances than 


I rovider 





this proceeding was said to be per 
juratam patriae, or vicineti, per in- 
quisitionem, per juramentum leg- 
alum hominum. This proceeding ~ 
by a jury was no other than that 
which had been mentioned as hav- 
ing gained ground by usage of 
custom. It was sometimes used in 
questions of property, but it should 
seem more frequently in matters 
of a criminal nature. 1 Reeves 
Hist. Com. Law 139, 140. It is con- 
cedeq by all who have written on 
this subject, that before Magna 
Charta trial by jury was a trial 
before a tribunal established for 
the determination of matters of 
fact, consisting of twelve men, 
whose decision could only be by 
the consent of all. Consequently 
when by Magna Charta it was 
‘granted also and given to all the 
freemen of our realm for us and 
heirs forever these liberties 
underwritten,’ among which are 
‘no freeman shall be taken or im- 
prisoned nor disseised nor out- 
lawed nor banished nor in any wise 
damaged nor shall the king 
send him to prison by force, ex- 
(Continued on page 6 col. 1) 
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Recent Changes in Criminal Procedure 


(Continued from Page 5) 


4 —- }clare a mistrial 


has been to de- 
whenever a jury- 
cept by the judgment of his peers|man became ill or died, or other- 
or by the law of the land;’ trial | wise became lisqualified, and then 
was comprised in the phrase ‘legal to select another jury from an- 
judgment of his peers or by the] other panel. 16 R. C. L. 323, Note 
law of the land.’ 1 
note.”’ have passed acts providing that in 

Vide Walsh History of Eng the event of a disqualification, the 
& Am. Law pp. 81, 82, 99, 100, ymen shall continue 
491, 493; 16 R. C. L. 182 selected, and the 
pus Juris 147 et. seq Such 

The methbdd of a ops B wert anes. State v Dev- 
jury is within tho control of the|* a ve _ . ~ = pan ~—— 4 
legislature. Brown v. State 62 N mani ¢ pp D oat, as &. WwW. 
ams 06, 43 A. 811, aff'd 175 U.|°): People v. Stewart 64 Cal. 68, 
8S. 172; cf. Humprey v. Eakely 72 People 3 Til. 
N. J. L. 424. 60 A. 1097. aff d 74 326. These statutes were the fore- 
N. J. L. 599, 65 A. 1118 

The right to trial by jury may 
be waived, Edwards v 
N. J. L. 419; State v 


jlaw, the practice 


teeves 246,/25 L. R 





35 Cor 


tirns Vv } river ver 
estimony De given over 


selection of a 


28 P. 112; Stone v 


nner rt ailernate 


jury legisia- 


ila enacted legis- 
State 45 7 
. lation providing for alternate jur- 
Stevens 84 


rs in criminal cases. Deering’s 

N. J. L. 531, 87 A. 118; State v ‘al P pen 
Boyd 86 N. J. L. 75, 91 A. 586 aff'a| | os ne eee 
L. 1933, p. 1242, Similar provi 


87 N. J. L. 328, 93 A. 599: but on 


found in Arizona 
ly as provid | by statute 


Rich 





Pp | 1922 } 33, p. 107 (Rev 
ardgon v. State 98 N. J. L. 690 i ai 
, . 1928 1138, sec. 5041); 
121 A. 457, aff'd 99 N. J. L. 516 . 
(C. L. 


P. L, 1921 p. 561, 


123 A. 720. Sec. 13 of the Criminal | . nies 


1921 5 5850 Idaho 
Procedure Act (2 C. S. 1824 pro ‘ , 1090 o} 141. p. 250. (Ann 07, 174 S. E. 422; People v. Tin 
vides that u person may in writ . iaati * aig entuckey, | min 136 Cal. App. 301, 28 P. (2nd) 
ing waive a trial by jury and be ee 11 (Criminal Code 051: Notes to 70 A. L. R. 188; 96 
trieq by the Court of Special Ses- | as ams Mic bions PI 1927 A L. R. 793. It is to be noted that 
sions for any offense triable by the - g Ss 18 (Comp. I none of the statutes considered 
7 i ania een Bie : Liv et (Comp 4 - 
Court of Quarter Sessions. Sinc« 1/1929) 17. 311): Nevada, Laws of | “ere Similar to that of New Jer- 
the Court of Quarter Sessions has | |, . yp telliggrs 4 1 sige Se 
P er 1921 p. 289 Comp 4 129) Se , 
no jurisdiction in murder or trea- | _ : 2 , 24t} —_— } 
110957 New York. P. L. 1933 ch On February 24th, las Judge 
eon cases (Sec 1,2c. S. 1820) lace. y : 
: , ge 1223 inal Code of | McGratt f the Union Court of 
there is no statutory authority for t : ; i 
¢ : Pr 38 th Ca na,! Quarter Sessions sustained the 
waiver in these cases. Also see P NY tatut 
4 Sere P > TL 1931 ) Ohio. Throck New Jersey statute in the man 
L. 1935, p. 335. Under Chapter 374 ; 
a . ton ¢ 934 11419-47: | ighter case of State v. Remley 
P, L. 1933, p. 1057, kidnapping for ee : , 
ransom is ital a , Oregeon. PI 929 4 Code | and Carolan. (Crempa case) 
) iS a capite “nse - | . , : 
int 7 " et al offense. An 1930) sé 13-913): Pennsylvania The ancient rule of law required 
eresting pr e sreby 36 - 
ing problem thereby arises sct No. 50 P. L. 1935 p. 127: South | that after evidence was given upon 
whether trial by jury could be ; wiles : : ¢ 
Oa = Dakota Laws of 1929 100 p ; an issue the jury should be kept 
waived. There is apparently no val ° iis, ees }-| together. 2 Co. Litt 227 b, 1 C 
: , (Comp 10990 ce 37 wether. 2 ( att 227 Oo. 
id reason why it could not. Ea- — np. L. 1929 a aan a ‘ 
. Utal Laws 1925 p 1] F eg | Inst. 227. That rule was relaxed 
wards v. State 45 N. J. L. 419: 35 iil t 
~ . : : or 1933 {8-0-6 Was! gtor Laws/|4nd in al but ipital ases the! 
Corpus Juris 198; 16 R. C. L. 219 se ; t 
rs ee f 1917 pD s i R. S. sec.} was permitted to separate 
Notes 1 Ann, Cas. 597; 48 A. L. R a , Sec ‘ ied. af 
91°74 " ming W yf 927 pefore ne ase W s onciuded : 
767, 58 A. L. R. 1031. A trial court |72°7-1)* Wyomine onigatindigens: F araearane to discuss the | 
in Ne ‘ h. 15 (R. S. 61-301 Also see | t warning not to discuss tht 
n ew Jersey, however, should , i6 R. Cc. L. 307. However 
* ; -dur 3e > R . 3 V r 
be reluctant to try a capital case ; ' : , : t 3; submitted to th 
: x ! ‘ Ir te l e the case is submitted to the 
without a jury. Most states permit American La is to remain together and 
. are 2805 ( pres ict 1 sl | IS LU T@ilic LU acti ali 
waiver of jury trial in criminal |! ; t “ivat tt 
cases, See 12 The FE ir legislation in 19 17 Stat. 380, | ite in private. 1 Co. Litt 
, See 12 The Pane 3 ee wel ~ . ¢ 9K 
t inel p. 30 etTrac a S17 A | 366. Goby Wetherill, 2 K. B 
The Constitution of New Jersey . ‘ hein aaaliriti statutes; (1915) 674 King v. Wood (Ex 
i tal ) LLC SE cs 


provids that in civil cases a trial 


by twelve is guaranteed, except |"! disclose t hin vangthen 
where the matter involved is less | Mi°h!84" and Ke = oe 
than $50.; Then a trial by six ig} S!™il@"_to the New Jersey pal 
authorized. (Art. I, Sec. 7). Under | °™' ee ee be 
the Justices Act. Sec. 33,3 ¢. § oo ae ee 


trict Court 


2992, and under the Dis nate jurors gener ally with ad 
Act, Sec. 149, Amended P I t me ; ‘ 


4 1921 


P. 69, such is the rule. When a|*!' S@Parate and apa : 

jury of twelve is required in a civil — ~s : —— 
case a party may consent to a trial ons : : y nen ill or die, or 
by less than twelve. Margolies y |°* ‘ ue rnia provides, none dis- 
Seveee 208 0. 3. L. 75, 197 0 (Oe ee eS ee 
271. The earlier cases held other. |<. eee ee ee Ranges : 

wise, Falkenburgh Cramer 1N oo 7 en Seen 


J. L. 35: Parker y Munday 1 N is to prevent mistrials. The Haupt 
J. L. 83; Briant vy Russe] 2 N. J a, pen nares — 04 1 es we 
L. *146, 185: Den y Baldwin 3 2, 1935 to Feruary 13, 1935, dur- 
a a *945, 501; Mitton v. rodeo 
Smock 3 N. J. L. *912 470 syprcs- en 
Whether a defendant in a criminal abun 9 a 
case in New Jersey can shee eum and a erqpenan be ome necessary, 
sent to a trial by a jury of less mB se ep tenrtagyeerelye esac 
than twelve has never been decided 7 1} 

by our appellate courts. Devistons ; a ba . 
m other states are in hopeless con- commen corte ine 
flict. 35 Corpus Juris 200: 16 R 
C. L. 222; 8 Columbia Law Review 
577; 12 id. 163; 6 Minnesota Law 
Review 241; 25 Harvard Law Re 
view 179; 44 id. 124: 24 Illinois 


Law Review 339; 75 U. of Pennsyl- 


which time one of 


yy 

ne 
ffe 
I 


suffered from a heart 


1uch time lost 





onstitutionality of these 
urged without 

cess. It has been argued that a 
jury of more than twelve contra- 
venes the constitution. In the first 
case on this subject, People v 
Peete 54 Cal. App. 333, 202 P. 51 


the court held that the elements of 








A N.S.) 36. Some states | 


Parte Anderson) 1 K. B 
302: 16 R. C. L. 294, 309 et seq 


| Note 1 Ann. Cas. 287. The mere 


temporary 


in the jury roon is 


are sworn 
J. L. 249; State v 
N. J. L. 36, 163 A. 904. They may 
take walks and eat meals in the 


v. Cuc 


79 A. LR 





P ‘ 1 jury trial were number, impart 
vania Law Keview 106: Notes 43 an : 


L. R. A. 62; 14 L. R. A. (N. S.) 
862; 70 A. L. R. 279. The Federal 
rule has been settled recently in 
Patton v. United States 281 U. S. 
276, 74 L. ed. 854, it was held that a 
Federal Court in its discretion can 
accept a waiver of trial by jury | 
nad therefore can proceed with m1 
jury of less than twelve 

In New Jesey, as at 


BLUE PRINTS 


PHOTOSTATS 


DRAWING MATERIALS 





common 





iality and unanimity, and that the 
statute affected neither. It was 
again uphelg in People v. Howard 
211 Cal. 322, 295 P. 333, in which 
case an alternate juror was sub- 
stituted for a prejudiced juror. In 
People v. Mitchell 266 N. Y. 11, 15, 
193 N. E. 445, the Court of Ap- 


|peals of New York said:— 


This defendant was not tried 
by a jury of fourteen men. Only 
twelve participated in the rendi- 
tion of the verdict and they are the 
same twelve originally selected for 
the performance of that service. 
Each heard all the evidence, and 
at no time, during course of the 
trial, did anyone of them cease to 


|function as a juror. The process of 


selection is a matter to Be regu- 


llated by statute........ and each 


of these twelve was accepted in 


|accordance with legislative require- 
iments. He has had a trial conduct- 
|ed according to established forms 
|of law, and his guilt has been cert- 


ified, upon competent and sufficient 


;evidence by a jury of twelve in 
jnumber who were capable of de- | 
|ciding his case fairly and impart- 
lially. That is all that is guaranteed 
|to him by the Constitution 

|} Also see State v. Dalton 206 N.C 


(1928 


eparation of one juror from the 
f the jurors on account of 
illness has been held not 
o be ground for a new trial. King 

Crippen 1 K. B. (1911) 149 and 


Note 20 Ann. Cas. 656. The pres- 


e of a stranger, even the judge 
generally 
leemed prejudicial and ground for 


4 new trial or reversal, State v 


Doty 32 N. J. L. 403; State v. Ung- 
er 94 N. J. L. 495, 111 A. 37; State 
v. Samaha 92 N. J. L. 125, 104 A 

305; see Note 8 Ann. Cases 652, 16 | 


Corpus Juris 1080 et seq 


In a capital case the jury must 


be segregateq from the time they 


Cucuel 31 N 
O'Leary 110 


State v 


ympany of a sworn officer. State 
el 31 N. J. L. 249; State v. 
Hauptmann 115 N. J. L. 412, 180 
4. 809, 58 N. J. L. J. 137. See 
generally Notes 34 A. L. R. 1115; 
821; 16 Corpus Juris 
1072 et seq. 

Let us apply these rules to an 


SHAW BLUE PRINT 


MACHINE CO., Inc. 
9-1) CAMPBELL ST NEWARK 
MARKET 3-3358 - 2-5120 


MESSENGER SERVICE 








alternate juror situation. At all | 
times two strangers are silting in 
a jury box, i.e., those who will not 
be regular jurors at the submission 
of the case. Their presence in a 
non-capital case should not be ob- 
jectionable, though the jur 


be admonished not to discuss the 


y should 


case when they are sent from the 
| 
i 





courtroom while the adr 
of testimony is being determined, 
State v. Fiumaria 110 N. J. L. 164, 
164 A. 490, or during an argument 
of law, 16 Corpus Juris. 10 

However the strict letter of the 
law should be followed and the al- 
ternates dismissed when the jury 
is given a case for deliberation. In 


People v. Bruneman 40 P. (2) 891 


(Cal the presence of an alter- 
nate juror during the regular 


jury’s deliberation, even with the 


consent of the defendant, led to 
a reversal. The consent in New 
Jersey might have prevented a re 
versal 4 ipit ase. State 


v. Samaha 92 N. J. L. 125, 104 A. | 








40) | 
What w i be the effect of the! 
pres¢ vo strangers in a cap 
il i Vi i that be a r S 
( I tr ) 51ce¢€ vorida 
Is ne } r fro ) side 
fluence \ the j nishn t 
of the co » dis ssth is 
a sufficic prote to the a 
sed? These stions ! 
been answered 
Alternate jurors have beer sed 
in several murder ises I at 
is A nvicti s res j 4 
leath sentence. The Cou yf Er 
rs and Appeals has before 
Vrit f yr to tr Burlingtor 
O)ve x I ner +} con\ t 
Stat Ciemiengo a Hilde- | 
brand. Undoubtedly the quest 1S 
the lidity of this statute will! 
ye raised. As this statute is re 
edial, three things are to be « 


sidered, “the old law, the mischief 








j the remedy 1 Black. Con 
S7 I ict theref e should be 
tructed to “suppress the mis 
f and advance the remedy 
NM 14th iment t the 
I j States Constitution affords 
( » the alternate jur 
iw, for a stat S free t eg 
ST ced e, including es 
in tk y syst Brown v. New 
Jersey 175 T S. 172; Maxwell v 
Dow 176 U. S. 581; 35 Corpus Jur 
s 2 I act the United States 
S é urt is stat tha 
ial in be abolis i 
t y. Snyder v. Massachusetts 291 K 
i S. 4 Maxwe v. Dow T | 
S. 581, 603; 12 Corpus Juris 1207 
> R L. 458. This, hov 
S M Due 
I ss of Lav 213 
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SENTENCES AND CRIME 
CLINICS. 

Ynapter 241 (P. L. 1935 p. 751) 
provides that a trial court in all 
inal cases shall impose sent- 
within forty-five days of a 
of guilty or after conviction, 


i resentence within ten days af- 
vacated. 
also 


sentence has been 
been made 

of “crime 
ng Supreme 


has 
establishment 


Provision 
the 
the 


presidi 


_— 


s" by 


Justice each county, or 
with his cOnsent, by the Judges of 
Common Pleas and Judge of 
Juvenile and Domestic Rela- 

ns Court. The clinic is to consist 

t least three persons, of whom 
aust be the county probation 

er, one a physician and one a 
hologist. This clinic is to study 
ntal condition 


and mé¢ 


physical 


persons convicted of crime and 


trial court may order the de- 
ient to be examined by the 
After the examination a re- 


t is made to the trial judge 


This statute expressly provides 


that it is neither to affect the pro- 


sions of Section 144 of the Crim- 
1 Procedi Act (2 C. S. 1867) 
iting to the power of the appel- 
te court to fix the proper sent- 
». nor Chapter 314, P. L. 1933 
the of 
Governor to return a prisoner 
extradited to New 
to an agreement, 


ire 


835. relating to power 
» haga been 
rsey pursuant 
en the prisoner in New Jersey 
penalty of 
th or imprisonment for life, or 


acquitted 


eives less than a 


After an accused has been con- 


teqd a motion may be made in 
for 
ea record. State v. George 108 N. 
L. 508, 158 A. 509: State v. Rub- 


stein 104 N. J. L. 291, 140 A 


rest of judgment errors on 
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a» 
| judgment 





| court 





287; State v. Bove 98 N. J. L. 350, 
116 A. 766 , aff'd 98 N. J. L. 576, 
119 A. 926; Powe v. State 48 N. 
J. L. 34; 16 Corpus Juris 1251. 
Otherwise on conviction or on a 
plea of guilty (or non vult or nolo 


contendere, State v. Osborne 79 
N. J. E. 430, 82 A. 424; People v. 
Diaboch 265 N. Y. 125, 191 N. E. 


859), it is the duty of the court 
to pronounce sentence. At common 
law it was usually done immedi- 


ately. 1 Chitty Crim. Law. *699. 
However, it could be postponed to 
some future date. State v. Fried- 
man 98 N.:J. L. 577, 120 A. 8; 
State v. Gehrmann 84 N. J. L. 162, 
85 A. 1018: State v. Osborne 79 
N. J. E. 430, 8 LA 424; State v. 


L. 163; State v. Aar- 
on 4 N. J. L. *231, *236; Miller v. 
Aderhold 288 U. S. 206; 19 Ency. 
Pl. & Pr. 446. This postponement 
is usually made in order that an 
investigation may be made by the 
Probation Department. See Sent- 
anq the Probation System 
58 N. J. L. J. 249; P. L. 1929 p. 
it is no longer required, even 
in capital cases, to demand of the 
prisoner whether he has anything 
to say why sentence should not be 
pronounced (allocutus). Waiver v. 
State 56 N. J. L. 686, 29 A 505. 

By statute in 1927, Chapter 125, 
p 5, the time for sentencing 
was limited. This act was amended 
1928 p. 408) to pro- 


sentences upon convic- 


Guild 10 N. J 


ences 


269 


49 
oO 


in 1928 (P. L 
vide that 
tion shall be pronounced in thirty 
jays and forty days after a plea of 
and ten days to resentence 
sent- 


guilty 
after the 
ence. The present law extends the 
time for sentence to forty-five days 
whether a conviction or 
plea of guilty equivalent, 
though the time for resentence re- 
Once a convicted 


court has vacated 


there is 
or its 
mains the same 
person serves part of his sentence, 
a court upon resentence cannot in- 


rease the penalty. Caprio. v. 
House of Good Shepherd 91 N. J 
L. 14, 102 A. 459; U. S. v. Benz 


282 UT. S. 304, 16 Corpus Juris 1314 
et seq; Notes 44 A. L. R. 1203, 70 
A. L. R. 822. The statute limits 
the time in which a court may va- 
cate sentence to thirty days from 
P. L. 1928 p. 407. The 
has the power to suspend 


recognized by Statute. P. L. 1929] great work “L Uomo Delinquente” 


p. 269, Sec. 1. Also see, for other 
states, Note 26 A. L. R. 400. When 
sentence was suspended the rule 


formerly denied the right to re- 
view by writ of error. State v. 
Bongiorno 96 N, J. L. 318, 115 A. 


368. This injustice is now correct- 


ed by statute. P. L. 1929, p. 1929, 
p. 205. 
What is the effect uf a delay in 


sentence today? If the defendant is 
responsible for the delay in sent- 
encing, such as a motion to set a- 
side the conviction, he cannot com- 
plain. Zwillman v. State 9 M. R. 
66, 152 A. 775; Ex parte Zwillman 
48 F. (2nd) 76; 16 Corpus Juris 
1277. 

The statute may be construed 
as imposing an absolute duty on 
the court to pronounce sentence 
within the prescribed time, though 
the sentence itself may be sus- 
pended. The failure to sentence 
within time woulg then operate to 
free the accused. If construed to be 
directory, the defendant might 
then be required to mandamus the 
court to impose sentence, or upon 


his failure, it would be considered 
a waiver of the delay. People v. 
Von Moltke 118 Cal. Ap. 568, 5 P. 
(2nd) 917; Miller v. Aderhold 288 
U. S. 206;'Note 3 A. L. R. 1003, 
16 Corpus Juris 1277. This latter 
view is most likely to be followed 
in this state, as the effectiveness] 
of criminal law depends on its en- 
forcement, ang to allow a defend- 
ant to escape punishment through 
@ technical loop-hole is to destroy 
its effectiveness. Cf. State v. Os- 
borne 79 N. J. E. 430, 82 A. 424; 

Very early in the history of 
punishment, and especially among 
the Germanic Tribes, the victim 
and not the offender was consid- 
ered. Wrongs were met by restitu- 
tion. Holmes, “The Common Law” 
Chapter 1. Under the Anglo-Saxon 
Lew criminal jurisdiction became 
& source of revenue to the King. 
Pollock, Anglo-Saxon Law, 1 Ang- 
Select Essays 100. 
Under Anglo-Norman Law, corpo- 
real punishment became estab- 
lished. From the 17th Century to 
the early part of the 19th Century 
the penalty for crime was death 
In 1780 the Penal Code of Eng- 
land embraced 240 capital 
offenses. Blackstone mentions 160 
The desire for revenge was strong, 


lo-American 


about 





and as Sir James Stephen, a lead- 
jing student of the Criminal Law, 
said-_—“The criminal law stands to 


|the passion of revenge in much the 





| sentence. State v. Addy 43 N. J. | 
L. 113, 39 Am. Rep. 547; State v. 
Clifford 84 N. J. L. 595, 87 A. 97; 
State v. Osborne 79 N. J. E. 430, 
82 A. 424: Notes 132 Am. St. Rep 
644; 33 R. A. (N. S.) 112; 39 
L. R. A. (N. S.) 242; 25 Harvard 
Caw Review 739; 12 Columbia} 
Law Review 543. This power is 





same relation as marriage to the 
sexual appetite.’ General View of 
Criminal Law p. 99. The penalties 
for less serious offenses were brut- 
al and branding, flog- 
ging, mutilation, stock and pillory. 
Notwithstanding the severity of 
the punishment provided, crime 
continued to increase. Juries were 
reluctant convict and impose 
the death penalty. Also the deter- 
ring influence of the sentence was 
destroyed since it was not gener- 
ally enforced, Baron Bowen “Pro- 
gress in the Administration of Jus- 
tice During the Victorian Period”, 
1 Anglo-American Select Essays 
pp. 548, et seq. Reformers attacked 
this system, and there followed the 
practice of fixing definite penal- 
ties for specific criminal acts. Pun- 
ishment was to be equal to the 
crime, because it was felt that the 
function of unishment was to de- 
etroy it. Ives, “History of Penal 
Methods”; Barnes, ‘The Story of 
Punishment”; Wines, “Punishment 
and the Reformation”; Haynes on 
Chapter VIII; Can- 


ferocious: 


to 


Criminology, 


chiatric and psychological examin- 
ation are provided to guide the 
authorities in determining when 


‘to parole. See Lane, Parole Pro- 
cedure in New Jersey, 22 Journal 
of Criminal Law and Criminology: 
Summary Report Department of 
Institutions and Agencies, New 
Jersey 1932-1933, pp. 26, 37; Staf- 
ford, ‘State Welfare Administra- 
tion in New Jersey pp. 58, 63. 
These study a criminal after sent- 
ence. . 

As Mr. Justice Holmes said in 
1895 “An ideal system of law shall 
draw its postulates and its legisla- 
tive justification from science.” 

New Jersey quite agrees and 
having provided machinery for the 


sentence. It 


the same announced in 1846. 
State v. Spencer 21 N. J. L. 196, 
in turn upon McNaghton’'s 
10 Cl. & F 200. This rule 


as 


based 
Case 


and wrong a sole criterion of men- 
tal unsoundness. As a _ matter 
of fact such knowledge is not an 





tons of mental illness. “Everyone 
concedes that the present defini- 
tion of insanity has little relation 
to the truths of mental life’; Jus- 
|tice Cardozo in “What Medicine 
}Can Do for the Law” 5 Bulletin 
N. Y. Academy of Medicine 581; 
reprinted in Law & Literature 70. 
The law establishes an arbitrary 
age at which an infant may not be 
criminally responsible, yet does not 
recognize that an adult with a low 
mental age is not responsible. 
State v. Schilling 95 N. J. L. 145, 
112 A. 400. See Davidson, Mental 
Deficiency and Criminal Responsi- 
bility, 1 New Jersey Law Review 
p. 123. Other factors are not con- 
sidered, such as the temporary 
mental aberration that may follow 
after child birth. Cf. Infanticide 
Act of England 1922; See 31 Law 
Notes 238. 

All 
sidered by an impartial and scien- 
tific study by a crime clinic com- 
posed of trained physicians, psy- 
chologists, psychiatrists and soci- 
ologists. See “When is a Criminal 
Not a Criminal” by Judge Forster 
W. Freeman, 58 N. J. L. J. 35; 
Glueck, Psychiatric Examinations, 
36 Yale Law Journal 632; Glueck, 
Psychiatry and Criminal Law, 14 
Virginia Law Review 155; Lott, 


these factors may be con- 





tor, “Crime, Criminals and Crim- 
inal Justice’, Chapter XV. 
About 1870 Cesare Lombroso, ; 


one of the greatest names in crim- 
inology, made his studies of crim- 
inals. In 1889 he published his 
(The Criminal), the first serious 
scientific study of the criminal, in 
which he came to the conclusion 
that there was a definite criminal- 
born type. Around him grew up the 
positive school of criminology. 
While the principles of this school 
were never accepted by the Eng- 
lish or American criminologists, 
and in fact discredited, yet it will 
be remembered 4S shifting the em- 
phasis from crime to the criminal 
The individual criminal is to be 
treated, rather than punished for 
his crime. Criminals are developed 
hy physical and mental defects 
and evil environment. Since then 
serious attention has been given to 
the study of the criminal scientific- 
ally. 

The individualization of punish- 
ment had to overcome the retribu- 
tive theory established in our pen- 
al law as a result of Puritanism. 
Pound Spirit of the Common Law 
pp. 49, 51. In 1918 New Jersey de- 
veloped a system of clasification 
for prisons and prisoners which 
placeq emphasis on the treatment 
of those in custody. Medical, psy- 


The Scope of the Problem of De- 
linquency and Crime and the Con- 
tributions of Psychiatry, 26 Journ- 
al of Criminal Law & Criminology 
61; “Crime Law and Social Sci- 
ence” by Jerome Michael and Mor- 
timer J. Adler; also 34 Columbia 
Law Review p. 273. 

There is a definite need for the 
establishment of these clinics and 
while they may be expensive to 
maintain the benefit to society by 
the successful treatment of offend- 
ers may more than amply justify 
their cost. 

TRIALS WITHOUT JURY IN 
CRIMINAL DISTRICT COURTS. 

Under Chapter 130 of the Laws 
of 1935 (P. L. 1935 p. 335) a court 
of any judicial district shall have 
jurisaiction to try any misdemean- 
or other than high misdemeanor 
committed within the limits of the 
judicial district provided that in- 
dictmert and trial by jury is 
waived in writing. 

Criminal judicial district courts 
were established pursuant to Chap- 
ter 204 of the Laws of 1926 (P. L. 
1926 p. 337) as amended by Chap 
ter 121 Laws of 1927 (P. L. 1927 
p. 228). By the instant statute 
this court is given concurrent jur- 
isiction with the Court of Special 
Sessions as to the trial of misde- 

(Continued on page 8 col. 2) 





one in custody should be entitled | 


study of criminals after sentence, | 
now provides for a study before | 
is to be remembered | 
legally the rule as to insanity is | 


makes lack of knowledge of right | 





| 
| 


important factor in deciding ques- | 
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